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Appellant,
vs.
STERLING GRIFFITHS and
DONNA GRIFFITHS, His Wife,
Purchasers at Sheriffs
Sale and Respondents.

APPELLANTS' BRIEF

SI AII'MI'N'I Ob YWl KINIM>I< ( ASI:
This is an action wherein the Appellants sought to redeein real property purchased by the
Respondents at a Sheriff's sale, which redemption was disputed and denied 1)> the
Respondents.
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DISPOSITION IN LOWER COURT
This matter was heard by the Court and from a judgment in favor of the Respondents to
the effect that Appellants had not properly exercised the right of redemption, the Appellants
appeal.

RELIEF SOUGHT ON APPEAL
The Appellants seek reversal of the judgment and judgment in their favor that they have
complied with the spirit of the redemption laws and are entitled to redeem their property
and that the title to the property be quieted in them.

STATEMENT OF THE FACTS
In the original action in this matter the UNITED STATES OF AMERICA brought action
against all of the named Defendants for foreclosure of certain security interests and
mortgages on real property for the failure of Defendants GEORGE B. LOOSLEY and
THEODEAN LOOSLEY, his wife, MARION HAMMON and GLADYS HAMMON, his
wife, to pay a Small Business Administration guaranteed loan.
In this appeal no question is raised as to any aspect of the case nor involving any of the
parties with the exception of the purported redemption of a leasehold interest in real
property which was sold at Sheriffs sale to STERLING GRIFFITHS and DONNA
GRIFFITHS, his wife, the Respondents herein. In the original matter the UNITED
STATES OF AMERICA was granted judgment and proceeded to sell at Sheriff's sale the
property in which the Small Business Administration had an interest (R-l). One of these
parcels was a leasehold interest in property known as Lot 1, Block 2, John S. Hamilton
Subdivision, according to the official plat thereof recorded in the office of the Iron County
Recorder; which property was located on the Southeast corner of 200 North Street and
Hamilton Avenue in Cedar City, Utah. This property had originally been leased by the
owner of the property to GEORGE B. LOOSLEY and THEODEAN LOOSLEY, his wife;
which lease was subsequently assigned to MARION HAMMON and GLADYS HAMMON,
Digitized
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The Sheriffs sale was held on or about the 13 th day of December, 1975 (R-2), and at the
aforesaid sale STERLING GRIFFITHS and DONNA GRIFFITHS, his wife, Purchasers
and Respondents herein, purchased the said property for the sum of $10,100.00 (R-4).
Other real and personal property was likewise sold at the Sheriffs sale but the proceeds
from the said sale were not sufficient to retire the obligation owed to the UNITED STATES
OF AMERICA and a deficiency judgment was entered against the original Defendants. In
order to prevent any further executions by the UNITED STATES OF AMERICA on
property of the Defendants-Appellants MARION HAMMON and GLADYS HAMMON,
his wife, they assigned their rights of redemption to BASIC INVESTMENT, INC., a Utah
corporation, Appellants here in, in exchange for valuable consideration and an interest in
the business for their sons, GEORGE HAMMON and JEDD HAMMON, who were the
operators of a service station located upon the subject premises.
BASIC INVESTMENT, INC. thereafter, on or about the 12th day of June, 1975, served
Notice of Redemption upon STERLING GRIFFITHS

and DONNA GRIFFITHS and

tendered to them the sum of $10,100.00, together with six percent interest thereon, or the
sum of $606.00, for a total tender of $10,706.00 (R-6). Attached to the Notice of
Redemption was a copy of the assignment of the redemption rights to BASIC
INVESTMENT, INC. (R-5).
Thereafter, on or about the 20th of June, 1975, STERLING GRIFFITHS and DONNA
GRIFFITHS, Purchasers and Respondents herein, by and through their attorney, returned
the aforesaid check to Appellants and denied that proper redemption was made. The basis
for this denial was that a certified copy of the Docketed Judgment or Memorandum of
Record was not presented with the check nor was an affidavit presented showing the actual
amount due on the lien. There was a further reason that the check was delivered directly to
the attorney for the Purchasers-Respondents and it should have been delivered to the
Sheriff. The delivery was made to the attorney for Respondents because they could not be
located and a telephone call failed to locate the Iron County Sheriff.
The Appellants petitioned the District Court in and for Iron County to determine whether
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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14th day of July, 1975 (R-7). The Court thereafter, on or about the 27th day of August,
1975, entered an Order which dismissed the Petition to Determine Redemption Rights; and
further, that the interest in equities in the foreclosure sale were quieted in the purchasers,
STERLING GRIFFITHS and DONNA GRIFFITHS, his wife, and that the Appellants
herein had no further interest in the property (R-9).
Thereafter, on or about the 8th day of September, 1975, the Appellants filed with the
District Court a Notice of Appeal and a Surety Bond (R-10).
The attorney for Appellants did not submit an affidavit to Respondents regarding the
amount due and owing for redemption; however, the amount tendered, to-wit: $10,706.00,
is not disputed as being incorrect but is in fact admitted as the proper amount (R-15, p. 3, 1.
5-11).

ARGUMENT
POINT I
THE RULES GOVERNING REDEMPTION RIGHTS ON REAL PROPERTY ARE
REMEDIAL IN CHARACTER AND SHOULD THUS BE CONSTRUED LIBERALLY
IN FAVOR OF THE APPELLANT.
In the State of Utah a redemption from a judicial sale is governed by the provisions of
Utah Rules of Civil Procedure, Rule 69(0While this writer has been unable to find any Utah cases which have directly held that
rules and statutes governing the redemption of real property from a judicial sale have been
held by the majority of jurisdictions to be remedial in character and thus should be given
liberal construction in favor of the right of redemption, and should not be construed in a
manner that will work an inequity.
In 47 Am. Jur. 2d, Judgments, Sec. 339, p. 565, the rule is stated as follows:
"However, since redemption statutes are remedial and should be given a
liberal construction ia consonance with their purpose, they should not be
construed or applied in a manner that will work an inequity. Thus, a court of
equity will not insist on exact compliance with the statute where a debtor acting
in good faith has substantially complied with its provisions, . . . "
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Several of our sister states have adhered to this position and the Colorado Supreme
Court, in the case of Osborn Hardware v. Colorado Corporation, 510 P. 2d 461, 32 Colo.
App. 254 (1973), said, at p. 463:
'The purpose of the redemption laws is to help creditors recover their just
demands, nothing more. Equity has always prevented the redemption laws from
being used as 'an instrument of oppression when substantial justice can be done
without enforcing them to the letter.' " Piute v. Schick, 101 Colo. 159, 71 P. 2d
802.
It likewise is the position of the State of Kansas, wherein the case of Broadhurst
Foundation v. Newhope Baptist Society, 397 P. 2d 360, 194 Kan. 40 (1963), the Court said,
at p. 363:
'The policy of this state, as previously noted, has always been to protect
redemption rights."
This is also the position taken by the Supreme Court of the State of Nevada in Robinson
v. Durston, 432 P. 2d 75, 83 Nev. 337 (1967), and of Arizona in Harbel Oil Company v.
Steele, 318 P. 2d 359, 83 Ariz. 181 (1957).
As has been previously noted, the Utah Supreme Court has not directly dealt with this
question, but in a general way in talking about redemption from mortgage foreclosure sales,
the Supreme Court has on at least two occasions held these statutes to be remedial and given
them a liberal interpretation. See Utah National Bank of Ogden v. Beardsley, 37 P. 586, 10
U. 404 (1894), and First National Bank of Salt Lake City v. Haymond, et al, 57 P. 2d 1401,
89 U. 151 (1936), wherein the Court said, at p. 1405:
'These provisions are calculated to protect from injury the mortgagor and
others who may have an interest in the property."

POINT II
THE APPELLANTS HAVE COMPLIED WITH THE SPIRIT OF THE REDEMPTION LAWS AND PROPERLY SOUGHT TO REDEEM THEIR PROPERTY.
This appeal centers on the interpretation and application of Rule 69(f)(2), Utah Rules of
Civil Procedure, which reads as follows:
"Redemption—How Made. At the time of redemption the person seeking the
same may make payment of the amount required to the person from whom the
property
is being
redeemed,
him
to the
who
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successor in office. At the same time the redemptioner must produce to the
officer or person from whom he seeks to redeem, and serve with his notice to the
officer: (1) a certified copy of the docket of the judgment under which he
claims the right to redeem, or, if he redeems upon a mortgage or other lein; by a
memorandum of the record thereof certified by the recorder; (2) an assignment
properly acknowledged or proved, where the same is necessary to establish his
claim; (3) an affidavit by himself or his agent showing the amount then actually
due on the lien."
In this case the HAMMONS assigned their right of redemption to BASIC
INVESTMENT, INC. This Court has previously held that the right of redemption is fully
assignable. Tanner v. Lawler, 6 U. 2d 84, 305 P. 2d 882; modified on another point, 6 U. 2d
268, 311 P. 2d 791. There is no question in this appeal as to the assignment.
At the time that the Notice of Redemption was prepared and forwarded to the attorney
for Respondents, the attorney for BASIC INVESEMENT, INC. read Rule 69(f)(2) to be in
the alternative, rather than cumulative. The rule states to the effect that when the
redemption is to take place and the Notice of Redemption is served upon the person from
whom redemption is to be made, that:
"(1) a certified copy of the docket of the judgment under which he claims the
right to redeem, or if he redeems upon a mortgage or other lien, a memorandum
of the record thereof, certified by the Recorder;"
BASIC INVESTMENT was not a judgment creditor nor were they a mortgagor,
mortgagee, nor were they a lien holder, and therefore none of the statements in this part of
the Rule apply to BASIC INVESTMENT and they need not do anything under this sub-part
of the Rule.
Rule 69(f)(2) sub-part (2), reads:
"An assignment properly acknowledged or proved, where the same is
necessary to establish his claim;"
This is the applicable part of this Rule in that BASIC INVESTMENT was the assignee of
the HAMMONS and the assignment was produced and delivered to the Respondents
because this is what was necessary to establish the claim of BASIC INVESTMENT.
Sub-part (3) reads: "An affidavit by himself or his agent showing the amount then
actually due on the lien." An affidavit was not prepared because a reading of the sub-part
would seem to imply that if you are seeking to redeem under your rights where you hold a
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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lien, then you would have to submit an affidavit. However, BASIC INVESTMENT was not
redeeming under a lien but was redeeming under an assignment of redemption right by the
former property holder.
Secondly, a reading of Rule 69(f)(3) of the Utah Rules of Civil Procedure would imply
that the amount necessary to redeem would be the amount which the purchaser paid at the
Sheriff's sale, together with six percent thereon, and any taxes or insurance, necessary
maintenance, upkeep, repairs or improvements.
In the instant case the Appellants were in possession of the property during the entire
redemption period; the Respondents had paid no moneys whatsoever for taxes, insurance,
maintenance, upkeep, repairs or improvements, and no moneys were due to them for that
amount. In addition, no claim has been made that the amount tendered was not the correct
amount. The purchase price at the time of the sale was $10,100.00; six percent interest
thereon is $606.00; for a total amount of $10,706.00. This is the amount that was tendered
and as has previously been stated, the Respondents have waived any claim with regards to
the amount (R-15, p. 3,1. 5-11).
The question presented to this Honorable Court is primarily, must a redemptioner seeking
to redeem his property comply exactly with each and every provision of the Rule, or is all
that is necessary is the payment of the proper amount of the redemption price and putting
the purchasers on notice that the redemption is being made.
We can find no Utah cases in point as this appears to be a case of first impression. It is
submitted by the Appellants that the language of the Court in First National Bank of Salt
Lake City v. Haymond, et aL, supra, at p. 1405, to-wit:
"We are in accord with the general doctrine announced in the cases cited by
appellants that a court of equity has inherent authority to see that equity shall be
done to all parties in a mortgage foreclosure proceeding."
is applicable here, and that this Court should see that equity is done.
It is respectfully submitted that the property in question was the property of the
HAMMONS; that their sons, GEORGE and JEDD had been operating the service station
prior to the Sheriff's sale; that after the Sheriff's sale and during the period of redemption,
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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the HAMMONS continued to operate the service station; that at the time of redemption the
HAMMONS assigned their right of redemption to BASIC INVESTMENT, INC. in order
that JEDD and GEORGE HAMMON could continue to operate the service station; and
that the property rightfully belonged to them.
It is further submitted that the Respondents were entitled to receive at the time of
redemption, $10,706.00, which was the sum which was tendered by the Appellants.
It is further submitted that Respondents were entitled to be notified that redemption was
being made. This notice was given to them by the delivery of the Assignment of Redemption
Right, the Notice of Redemption, and the check for $10,706.00.
Appellants would urge on the Court that in equity this is all that should be required of the
Appellants in redeeming their property. The respondents in no way can show that they were
entitled to any more money; that they did not know of the redemption; or that they would
have lost anything to which they were entitled by having the affidavit and the certified copy
of the Judgment Docket which they now claim should have been delivered at the time of
redemption.
In the Tanner v. Lawler case there is dictum on p. 1405 which reads as follows:
' The redemption may be had by paying the sale price, together with 6 percent
interest thereon."
While this is not a direct holding in the case that this is all that is necessary to effectuate a
redemption, we would submit to the Court that this is all that should be required of a
person seeking to redeem under the circumstances in the instant case, because a certified
copy of the docket or judgment and the affidavit are either not applicable or are redundant
and add nothing to the Notice of Redemption and the payment of the money.

CONCLUSION
Based upon the foregoing it is respectfully submitted that the Appellants have sought to
redeem their property and that this Court should determine that their redemption was
proper; that the redemption rule should be given liberal construction in favor of the
Appellants; and that
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affidavit to be submitted at the time of redemption. It is not necessarily submitted that this
should be the ruling under all circumstances, but only in the instant case where the person
seeking to redeem is an assignee.

Respectfully submitted,
LAUREN N. BEASLEY
Attorney for Appellants
Suite 430 Judge Building
Salt Lake City, Utah 84111
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